The bottom hole: detonation wires were sticking out. It could not be
determined if the hole had fired. Only the blasting agent (ANFO) could be
seen in the hole (Tr. 50-51).

The  holes  had   been   primed   and   fired  on  the   swing   shift   the   previous
night.     This  was   11  hours  before   the   inspection   (Tr.   12,   15).     The   day
shift   foreman  hadn't   seen   the misfires   (Tr.   13).

In  everyday  use  ANFO  is   as   inert   as   cement.     It   is   insensitive   to
friction,   drop  weight,   and  cap   sparks.     Shooting  it   with   a bullet   will   not
cause   it   to  explode   (Tr.   67,  68).

If  over   compacted,   as   from  a blast,   ANFO  will  desensitize   (Tr.   68).
But   the   compaction  of  ANFO  to   the   point   of being   inert   cannot   always   be
determined   (Tr.   70,   7/0.

DISCUSSION

MSHA's  witness   defines  a misfire   as  a  drilled  hole   loaded with
explosives   which   did   not   fire   on  the   initial  detonation   (Tr.   27).

The   Secretary's   definition   in Title  30,   Code  of  Federal  Regulations,
Section  57.2  states:

Misfire     means   the  complete   or  partial   failure   of
a blasting  charge  to  explode  as  planned.

The facts here establish a violation of the regulation. Both the top
and bottom holes had misfired.

The  misfire   in  the   top hole was   somewhat  more  obscure   than   the   bottom
hole   since   it  had  "shot   through,"   that   is,   the hole  on  the  back  side   of   the
blast  would   indicate   that   the   primer   and  cap had  exploded   (Tr.   27).     No
evidence  was  presented   as   to  precise   appearance  of a  drill  hole   after  it
is   "shot   through".

The  misfire   in   the  bottom hole  was  more   readily   apparent   since   the
detonation wires  were  still hanging  out  of   the hole   after  the blast   (Tr.
39,  P2).

The   presence  of ANFO,   the  explosive,   in  the drill  hole   after   the
blast,   fairly  indicates   at   least   a partial   failure  of  the blasting  charge.
It   accordingly   falls  within  the  definition  of  a misfire.

CONTENTIONS

FMC  contends   that   no misfire  occurred,   further,   the drill holes
contained  only ANFO,   and,   finally,   that  even  if a violation  occurred   the
proposed   civil  penalty   is  excessive.

1825her than electrical hazards.  FMC bases this
